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Introduction 
 

1. The Federation of Law Societies of Canada (“the Federation”) appreciates the 
opportunity to provide comments to the Commission of Inquiry into Money Laundering in 
British Columbia (“Cullen Commission”). 
 

2. The Federation is the coordinating body of the 14 governing bodies of the legal 
profession in Canada. Our member law societies are mandated by provincial and 
territorial legislation to regulate more than 130,000 lawyers, 3,800 notaries in Quebec 
and Ontario’s 11,300 licensed paralegals (“legal professionals”) in the public interest. 
The Federation speaks out on issues of national importance, including those critical to 
safeguarding the public’s right to an independent legal profession, the protection of 
solicitor-client privilege and the rule of law. 
 

3. The Federation and its member law societies support efforts to fight money laundering 
and terrorist financing and have been active in that fight for almost two decades. 
However, initiatives to combat money laundering and the financing of terrorism, which 
include fulfillment of Canada’s commitments internationally as a result of its membership 
in the Financial Action Task Force (“FATF”), must respect the framework of the values 
and constitutional principles on which Canadian society rests. This includes the rule of 
law, and within that, the right of individuals to an independent judiciary and independent 
legal counsel. As a fundamental legal and constitutional matter, the risks of money 
laundering and the financing of terrorism that may exist in the legal profession are best 
addressed by the independent regulators of the profession. Law society anti-money 
laundering regulations respect essential constitutional rights and principles, including 
solicitor-client privilege and the duty of commitment to the client’s cause. These 
principles animate the Federation’s approach to regulating money laundering and 
terrorist financing risks and were at the heart of the constitutional challenge to the 
federal government’s regulatory scheme undertaken by the Federation and its members.  
 

4. In 2015 the Supreme Court of Canada (“SCC”) recognized that the provisions in the 
federal Proceeds of Crime (Money Laundering) and Terrorist Financing Act (the 
“PCMLTFA”) obliging legal counsel to collect and retain information not required for 
client representation, granting expansive powers to search law offices, and providing 
inadequate protection for solicitor-client privilege, violated provisions of the Canadian 
Charter of Rights and Freedoms and undermined the ability of legal professionals to 
comply with their duty of commitment to the client’s cause, a principle of fundamental 
justice.1 

 
5. In discussing whether the Court should provide constitutional protection against state 

interference with the legal professional’s duty of commitment to the client’s cause, 
Justice Cromwell held  

 
[83] … A client must be able to place ‘unrestricted and unbounded confidence’ in his 
or her lawyer; that confidence which is at the core of the solicitor-client relationship is 

 
1 Canada (Attorney General) v. Federation of Law Societies of Canada, [2015] 1 SCR 401, 2015 SCC 7 
(CanLII). As is described below, the suspicious and large cash transaction reporting requirements were 
not at issue in the SCC case. Members of the legal profession have been exempted from these 
provisions since 2002 and amendments to the PCMLTFA in 2006 removed the application of these 
requirements to the legal profession. 



 

3 
 

a part of the legal system itself, not merely ancillary to it: Smith v. Jones, 1999 
CanLII 674 (SCC), [1999] 1 S.C.R. 455, at para. 45, citing with approval, Anderson v. 
Bank of British Columbia (1876), 2 Ch. D. 644 (C.A.); McClure. The lawyer’s duty of 
commitment to the client’s cause, along with the protection of the client’s 
confidences, is central to the lawyer’s role in the administration of justice. 
 

6. He elaborated on this further at paragraph 96 where he held 
 

[96] Client’s – and the broader public – must justifiably feel confident that lawyers are 
committed to serving their clients’ legitimate interests free of other obligations that 
might interfere with that duty. Otherwise, the lawyer’s ability to do so may be 
compromised and the trust and confidence necessary for the solicitor-client 
relationship may be undermined. This duty of commitment to the client’s cause is an 
enduring principle that is essential to the integrity of the administration of justice. In 
Neil, the Court underlined the fundamental importance of the duty of loyalty to the 
administration of justice. The duty of commitment to the client’s cause is an essential 
component of that broader fiduciary obligation…. 

 

Litigation History 

7. The legal proceedings that led to the SCC decision began in 2001 following the coming 
into force of federal regulations purporting to require legal counsel to secretly report 
suspicious transactions by their clients. That early phase of the Federation’s 
constitutional challenge to the federal legislation resulted in an interim injunction in 2002 
exempting legal counsel and law firms from the application of the federal legislation and 
regulations. In 2006 the Government of Canada amended the PCMLTFA to exempt 
members of the legal profession from the suspicious and prescribed transactions 
reporting requirements.  
 

8. The Federation resumed its constitutional challenge in 2011 in response to government 
attempts to apply the federal anti-money laundering regime, in particular client 
identification and verification regulations, to members of the legal profession. In a 
decision released in September 2011, the British Columbia Supreme Court upheld the 
Federation’s argument that the PCMLTFA and regulations violated the Canadian Charter 
of Rights and Freedoms, and were therefore unconstitutional insofar as the legislation, 
and in particular its client identification and record-keeping requirements, apply to legal 
counsel and law firms. The Court’s finding that the Act and Regulations unduly infringed 
upon the solicitor-client relationship was upheld by the British Columbia Court of Appeal 
in 2012, and by the SCC in 2015. 

 
Anti-money laundering and anti-terrorist financing initiatives 
 
 Model Rules 
 

9. As the authority to regulate the legal profession in Canada rests with the provincial and 
territorial law societies, addressing the risks of money laundering and terrorist financing 
that may arise in the practice of law is most effectively accomplished by having these 
regulators address the risks. Canadian law societies have embraced this responsibility. 
For more than 15 years members of the legal profession have been subject to law 
society anti-money laundering regulations. 
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10. The development by the Federation of model rules limiting the ability of legal 

professionals to accept cash, imposing extensive client identification and verification 
obligations, and limiting the use of professional trust accounts, and the adoption and 
enforcement of these rules by the law societies is evidence of the commitment of the 
Federation and the law societies to proactively regulate in this area. Combined with 
extensive rules of professional conduct and other financial accounting rules, the Model 
Rule on Cash Transactions, the Model Rule on Client Identification and Verification, and 
the Model Trust Accounting Rule provide effective regulation to address the risks of 
members of the legal profession becoming involved in money laundering or the financing 
of terrorism. 
 

11. The Model Rule on Cash Transactions adopted in 2004 and amended in 2018, prohibits 
legal professionals from receiving cash in amounts over $7,500 and requires them to 
keep a record of cash transactions as part of their accounting record-keeping. The rule 
augments longstanding law society rules aimed at preventing legal professionals from 
being unwittingly involved in money laundering and other criminal schemes, while 
maintaining the core principles underlying the solicitor-client relationship. The threshold 
in the Federation’s rule is stricter than that in the PCMLTFA regulations for reporting 
large cash transactions ($10,000). By restricting the ability of legal professionals to 
accept cash, the rule addresses the risks associated with the handling and placement of 
cash and so provides an effective alternative to the reporting requirements that apply to 
other reporting entities under the federal anti-money laundering scheme. This rule was 
recognized by the federal government as an effective alternative to the large cash 
transactions reporting requirement when the government amended the legislation in 
2006. The Cash Transactions rule has been in force in all Canadian jurisdictions for 
more than 15 years. 
 

12. To ensure that legal professionals engage in appropriate client due diligence, the 
Federation adopted a model rule on client identification and verification, the Model Rule 
on Client Identification and Verification, which closely tracks the provisions in regulations 
under the PCMLTFA. The rule has been in force in all Canadian jurisdictions since 2008 
and was amended in 2018. Members of the legal profession must identify all clients who 
retain them to provide legal services by recording basic information such as the client’s 
name, address and telephone number. In addition, when legal professionals provide 
legal services in respect of the receipt, payment or transfer of funds, they must verify 
their clients’ identity by reference to independent source documents such as a driver’s 
license, birth certificate, passport or other government-issued identification. 
Amendments adopted in 2018 require legal professionals to inquire into the source of 
funds for financial transactions, engage in periodic monitoring of their business 
relationships with clients and make reasonable efforts to identify those who own or 
control 25% or more of a corporation or other entity (beneficial owners). 
 

13. The Model Rule on Client Identification and Verification respects the threshold between 
constitutional and unconstitutional requirements imposed on members of the legal 
profession when it comes to the gathering of information from clients: legal professionals 
must obtain and keep all information needed to serve the client, but must not obtain any 
information which serves only to provide potential evidence against the client in a future 
investigation or prosecution by state authorities. 
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14. The Federation recognizes that it is important to ensure that the regulations addressing 
money laundering risks faced by the legal profession are as robust and effective as 
possible. To that that end, in 2017 the Federation established the Anti-Money 
Laundering and Terrorist Financing Working Group (“AMLTF Working Group”) to monitor 
legislative and other initiatives to address money laundering and terrorist financing, and 
to review the model rules to determine whether amendments or additional rules were 
needed. The first phase of this review resulted in amendments to the Cash Transactions 
and Client Identification and Verification model rules and the approval of a new rule, the 
Model Trust Accounting Rule.  Modeled on rules already in place in several Canadian 
jurisdictions, the Trust Accounting rule restricts the use of trust accounts operated by 
legal professionals to purposes directly related to the provision of legal services. Limiting 
the use of trust accounts in this way mitigates the risk of those accounts being used for 
money laundering or terrorist financing purposes. 
 

15. The amendments to the Cash Transactions and Client Identification and Verification 
rules and the new Trust Accounting rule have been implemented by most law societies 
and are in the process of being approved in the others. In the meantime, the AMLTF 
Working Group is engaged in a second phase review of the rules to consider issues that 
were raised during the consultation on the first set of amendments and recent 
amendments to federal anti-money laundering regulations. A consultation on a second 
set of amendments is expected later this year. 

 

Compliance and Enforcement 

16. The Federation and the law societies recognize the importance of ensuring that 
members of the legal profession are aware of and understand their obligations under the 
anti-money laundering rules. Since the implementation of the model rules, law societies 
have provided a variety of educational resources and practice advice to assist members 
in complying with the requirements. More recently, the AMLTF Working Group has 
prepared a number of guidance documents including a comprehensive guide to the rules 
that also provides information on what money laundering is and where it might take 
place, a series of advisories on risks arising in certain practice areas, and a compendium 
of risk assessment case studies. Additional guidance on specific aspects of the rules has 
recently been developed by the AMLTF Working Group for circulation to members of the 
profession. Plans are also underway for the development of a comprehensive online 
education program addressing money laundering risks and regulatory obligations. 
 

17. Law societies employ a variety of tools to ensure legal professionals comply with their 
obligations under the rules including self-reporting, random and risk-based audits of 
legal practices, and legal practice reviews. They also have extensive investigatory and 
audit powers.2 In collaboration with law society trust assurance experts, the AMLTF 
Working Group drafted a detailed best-practices guide to assist law societies with these 
enforcement activities and to ensure consistent enforcement across jurisdictions. The 

 
2 FINTRAC’s most recent Annual Report states that in 2018-2019 it conducted a total of 497 compliance 
examinations, described as “the Centre’s primary instrument for assessing the compliance of businesses 
subject to the Act.” FINTRAC Annual Report 2018-19 fintrac-canafe.gc.ca/publications/ar/2019/ar2019-
eng.pdf  By contrast, in 2018, the Law Society of British Columbia, for example, conducted 463 
compliance audits. That number rose to 671 in 2019. 
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AMLTF Working Group also is exploring the possibility of a peer support program to 
assist the smallest law societies with these enforcement activities. 
 

18. Instances of non-compliance with law society rules and regulations are rare and result in 
further investigation and can result in disciplinary action and sanctions, up to and 
including disbarment (removal of the legal professional’s licence to provide legal 
services) as is illustrated by the following examples: 

 

• Law Society of British Columbia v. Gurney, 2017 LSBC 32 http://canlii.ca/t/h5s8l 
A Law Society of British Columbia disciplinary panel found the lawyer used his 
trust account to receive and disburse a total of $25 million on behalf of a 
corporate client without making reasonable inquiries about the circumstances 
and without providing any substantial legal services. The panel determined that 
the lawyer committed professional misconduct in respect of four transactions 
involving his trust account. The lawyer's licence to practice was suspended for 
six months and the fees he received for the transaction were disgorged. 
 

• Law Society of Upper Canada v. Baxi, 2017 ONLSTH 219 
http://canlii.ca/t/hnxv0 An Ontario lawyer who admitted professional 
misconduct for unwittingly assisting in a fraudulent transaction designed to 
launder money was suspended for four and a half months. The lawyer failed 
to identify a number of red flags suggesting the transaction was fraudulent but 
took immediate steps to try to recover the money inappropriately paid out of 
his trust account.  

 
• Law Society of Upper Canada v. Stanko Jose Grmovesk, 2011 ONLSHP 137 

(CanLII), http://canlii.ca/t/fn2q2 Lawyer Stanko Grmovesk was found guilty of 
conduct unbecoming a member of the profession and stripped of his license to 
practise law for his involvement in insider trading and money laundering. 

 
• Law Society of Upper Canada v. Simon Rosenfeld, 2010 ONLSHP 143 (CanLII), 

http://canlii.ca/t/2f48s A lawyer’s license to practise was revoked for conduct 
unbecoming following criminal convictions for money laundering.  

 
• Law Society of Upper Canada v. Marshall Kazman, 2006 ONLSHP 57 (CanLII) 
http://canlii.ca/t/1psw9 The disciplinary panel ordered the disbarment of a 
lawyer after finding him guilty of professional misconduct over five fraudulent real 
estate transactions. The panel found that although he did not have actual 
knowledge that the transactions were fraudulent, he saw the risks and refrained 
from making further inquiries before proceeding because he did not want to be 
fixed with actual knowledge. 
 

• Yungwirth v. Law Society of Upper Canada, 2004 ONLSAP 1 (CanLII) 
http://canlii.ca/t/1h0wq A lawyer was suspended for 12 months for being an 
unknowing participant in a real estate fraud and for making misrepresentations to 
and misleading clients.  The lawyer admitted professional misconduct and the 
disciplinary panel found that he had been a dupe not a knowing accomplice. 
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Appropriate regulation of the legal profession 
 

19. In its opening statement to the Commission, the Government of Canada refers to an 
“absence of AML/ATF obligations on members of the legal profession.”3 This statement, 
and the findings of the FATF’s mutual evaluation of Canada about regulation of the legal 
profession to which the federal government also refers, is inaccurate. The federal 
government’s claim ignores the significant, comprehensive anti-money laundering and 
terrorist financing regulations imposed on legal professionals by Canada’s law societies 
and the work of the Federation to ensure a robust, consistent framework to address the 
risks of money laundering that can arise in the provision of legal services. 
 

20. Law societies take seriously their mandate to regulate the legal profession in the public 
interest. The rules and regulations implemented by provincial and territorial law societies 
based on the Federation’s model rules exist to address the conduct of legal 
professionals and to prevent them from unwitting involvement in money laundering or 
the financing of terrorism. Legal professionals also are required to abide by 
comprehensive rules of professional conduct that include provisions prohibiting them 
from knowingly assisting in or encouraging any unlawful conduct.4 As described above, 
measures to ensure that legal professionals maintain appropriate practice management 
systems and comply with law society regulations include annual reporting obligations, 
legal practice reviews and financial audits. A number of law societies also rely on 
detailed data analytics to assist in identifying high risk practices. In addition, law 
societies have extensive investigatory powers including the power to compel legal 
professionals to produce files, documents and other records and to answer questions. 
Legal professionals are, of course, also bound by the criminal law and those who 
willingly or recklessly participate in criminal activity are subject to criminal charges and 
sanctions. In the submission of the Federation, any perceived gap in the legislative 
scheme as a result of the exclusion of members of the legal profession from the federal 
framework has been filled by these regulatory initiatives. 
 

21. In its opening statement, the Government of Canada acknowledges that enhancements 
to Canada’s AML/ATF framework “must always seek to strike a balance among 
sometimes competing objectives.” The federal government refers in particular to privacy 
rights and the need to ensure that an undue burden is not placed on reporting entities.5 
In the submission of the Federation, it is also essential that anti-money laundering 
legislation and regulations respect Canada’s unique constitution.  
 

22. The anti-money laundering rules developed by the Federation and adopted by all 
Canadian law societies, combined with long standing mandatory professional conduct 
rules, impose rigorous standards and requirements while respecting constitutional 
principles that exist for the benefit of the public, including solicitor-client privilege and the 
duty of commitment to the client’s cause. 
 

23. As a number of commentators, including the FATF and the authors of both Dirty Money 
– Part 2, Turning the Tide – An Independent Review of Money Laundering in B.C. Real 

 
3 Opening Statement of the Government of Canada, February 21, 2020 at para. 157. See also para. 146. 
4 Rules 3.2-7 and 3.2-8 Federation’s Model Code of Professional Conduct. Substantially the same rule is 
included in every law society’s mandatory rules of professional conduct.  
5 Supra note 2, at paras. 207-208. 
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Estate, Luxury Vehicle Sales & Horse Racing6 (“German Report”) and Combatting 
Money Laundering in BC Real Estate7 (“Maloney Report”) have noted,  members of the 
legal profession are not subject to suspicious and large cash transaction reporting 
obligations. The Model Rule on Cash Transactions, in force in all Canadian jurisdictions 
since 2004, was adopted to address the handling of cash by legal professionals. Rather 
than requiring reports on clients’ large cash transactions, the rule sets stringent limits on 
the amount of cash that legal professionals may accept.  
 

24. Criticisms of the Cash Transactions rule8 sometimes focus on exemptions permitting 
legal professionals to accept cash in excess of the $7500 cash limit for fees, 
disbursements and bail. These criticisms ignore the fact that reimbursement of any cash 
provided to legal professionals under one of these exceptions must be made in cash, 
mitigating the risk that these exemptions might be used to launder money. It is also 
worth noting that the Federation’s AMLTF Working Group nonetheless is currently 
considering whether to recommend a limit on the amount of cash that can be accepted 
under the exceptions. 

 
25. Echoing the findings of the FATF mutual evaluation, the German Report suggests that 

suspicious and large cash transaction reporting by legal counsel is an essential feature 
of an effective anti-money laundering regime. In his report, Peter German suggests a 
number of options for introducing a reporting requirement, including “reporting financial 
transactions to FINTRAC, reporting those transactions to a separate body, possibly 
administered by the law societies, such as the Federation of Law Societies, or creating 
some other blind that allows for the transmission of financial data without transgressing 
the sanctity of solicitor-client privilege.”9 The Maloney Report makes a similar 
recommendation, calling for “incorporating legal professionals in the anti-money 
laundering framework by requiring them to report suspicious transactions to the 
appropriate law society….”10  
 

26. In the submission of the Federation it is neither evident that the lack of suspicious and 
large cash transaction reporting by legal professionals is a problematic gap in regulation 
nor clear that the options proposed by German or Maloney are feasible. As noted above, 
the Cash Transactions rule in force across the country restricts the ability of legal 
professionals to accept cash. Commenting on the 2006 amendments to the PCMLTFA 
exempting legal professionals from the reporting obligations, then Finance Minister Jim 
Flaherty acknowledged the Cash Transactions rule as an appropriate alternative to the 
reporting requirements. The recently adopted Model Trust Accounting Rule introduces a 
significant additional restriction by limiting use of the trust accounts operated by legal 
professionals to purposes directly connected to the provision of legal services. A similar 
rule was already in force in a number of jurisdictions when the model rule was adopted. 
All other law societies have or are in the process of implementing the rule.  
 

27. Most important, any requirements placed on members of the legal profession must 
respect Canada’s constitution and principles of fundamental justice recognized by the 
courts. These include solicitor-client privilege, the duty of commitment to a client’s cause 

 
6 Peter M. German, March 31, 2019. 
7 Expert Panel on Money Laundering in BC Real Estate, Maloney, Somerville and Unger  
8 See, for example, German Report, page 159 
9 Ibid, page 160. 
10 Maloney Report, Recommendation 14. 
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and the right to be free from unreasonable search and seizure. The suggestion that legal 
professionals could be required to report suspicious and large cash transactions to the 
Financial Transactions and Reports Analysis Centre of Canada (“FINTRAC”), which the 
German Report identifies as a valid option, ignores the fact that the courts have already 
held that legal professionals cannot be compelled to report to government authorities on 
their clients’ transactions. This was the very requirement at issue in the first phase of the 
litigation between the Federation and the federal government. It also ignores the fact that 
the federal government, as already noted, made a policy decision to amend the 
PCMLTFA to remove legal counsel from the application of these requirements over 13 
years ago. 
 

28. Suggestions that members of the legal profession might be required to report suspicious 
and large cash transactions to other entities such as the Federation (as the German 
Report suggests) would be just as problematic. Solicitor-client privilege belongs to the 
client. From a client’s perspective, any disclosure to a third party without the consent of 
the client pierces the privilege. This is true whether the third party is a government entity 
or a non-governmental body such as the Federation. The courts have held, and in many 
jurisdictions governing legislation provides, that law societies’ access to certain 
privileged information in carrying out their regulatory functions does not constitute a 
waiver of privilege (on the basis that law societies are within the envelope of privilege). 
However, in the submission of the Federation, requiring legal professionals to report 
suspicious or large cash transactions to their respective law societies (as the Maloney 
Report recommends) would breach the duty of commitment to the client’s cause. It is 
also not clear how such a requirement would address the goal of suspicious and large 
cash transaction reporting requirements or otherwise advance the fight against money 
laundering. While a law society may be able to access privileged documents without 
piercing privilege, it cannot share that privileged information with others without doing so. 
It is hard to see how requiring members of the legal profession to report suspicious or 
large cash transactions to the law societies would be an effective deterrent if the law 
societies cannot do anything with that information. 
 
 

Engagement with the federal government 

29. The Federation and its member law societies have long expressed a willingness to 
cooperate with the federal government to share information on the regulation of the legal 
profession in a way that respects constitutional principles.  
 

30. Prior to the introduction of federal client identification and verification regulations in 2008, 
representatives of the Federation met with officials from the Department of Finance and 
FINTRAC to explore such information-sharing. While FINTRAC expressed considerable 
interest in a possible role for law societies in enforcing regulations, discussions fell apart 
over the insistence of the government that the federal regulations apply to members of 
the legal profession.  

 
31. Following the decision of the SCC in 2015, the Federation on a number of occasions 

expressed an interest in meeting with representatives of the Department of Finance, 
urging the federal government to see Canada’s law societies as partners in the fight 
against money laundering and the financing of terrorist activities. During initial meetings 
held in the spring and summer of 2018, representatives of both the Department of 
Justice and the Department of Finance expressed a strong interest in working closely 
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with the Federation and the law societies on the anti-money laundering file, and 
indicated that the government understands that principles of fundamental justice 
including solicitor-client privilege and the duty of commitment to the client’s cause place 
the legal profession in a unique position. Those meetings led to an agreement in 
principle to create a joint working group comprised of representatives of the Department 
of Finance, the Department of Justice, FINTRAC and other federal agencies, and the 
Federation. A formal announcement of the establishment of the working group was 
made in June 2019 and the first meeting was held in July 2019. 
 

32. The mandate of the joint working group, as defined in its Terms of Reference, is “to 
explore issues related to money laundering and terrorist financing in the legal profession 
and to strengthen information sharing between the law societies and the Government of 
Canada.” Specific objectives include sharing information on data, trends, and money 
laundering typologies, discussing compliance and enforcement issues, and exploring 
collaboration on efforts to deter and prevent money laundering and terrorism financing. 
The Joint Working Group meets quarterly. 
 

33. The Federation and the law societies have embraced this opportunity to work 
collaboratively with the federal government on the money laundering file and to 
demonstrate the serious measures taken by the regulators of the legal profession to 
address potential money laundering and terrorist financing risks in the practice of law. 

 
Conclusion 
 

34. For more than 15 years the Federation and the law societies have demonstrated their 
commitment to develop, implement and enforce regulations that address the public 
interest in fighting money laundering and terrorism financing. The initiatives of the 
Federation and its members ensure that legal professionals in Canada are subject to 
comprehensive anti-money laundering regulations that complement those in the federal 
government’s anti-money laundering framework while respecting Canada’s unique 
constitution. The ongoing work of the Federation in reviewing the model rules to ensure 
that they are robust and effective, providing guidance on best practices for compliance 
and enforcement activities, and developing educational materials to assist members of 
the legal profession in understanding both the risks they might face and their obligations 
under the rules, is evidence of our continuing commitment to these important initiatives.  
 

35. We would be pleased to answer any questions the Commission may have about this 
submission. 
 
 
 


