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INTRODUCTION 
 

1. The Federation of Law Societies of Canada (“the Federation”), on behalf of its member law 
societies, appreciates the opportunity to provide comments in response to the public 
consultation on draft income tax legislative proposals. 
 

2. The Federation is the coordinating body of the 14 governing bodies of the legal profession in 
Canada. Our member law societies are statutorily charged by legislation in each province 
and territory with the responsibility for regulating more than 136,000 lawyers, 4,200 notaries 
in Quebec and Ontario’s nearly 10,600 licensed paralegals in the public interest. An 
important role of the Federation is to express the views of the governing bodies of the legal 
profession on national and international issues relating to the administration of justice and 
the rule of law. This has resulted in the Federation developing an established history of 
advocating for robust protection of solicitor-client privilege and the independence of the legal 
profession.  

 
SUBMISSIONS 

 
3. The Department of Finance is consulting on proposed amendments to the Income Tax Act 

(“ITA”), including expanding the trust reporting rules (Budget 2018 proposal) and the 
mandatory disclosure regime for transactions that may constitute aggressive tax planning 
(Budget 2021 proposal). These measures are intended to improve the collection of 
beneficial ownership information and enhance the Canada Revenue Agency’s (“CRA”) 
ability to identify persons engaging in tax-avoidance transactions, respectively.  
 

4. The Federation supports the government’s policy objectives of promoting transparency in 
beneficial ownership and fairness in the income tax system as well as ensuring the integrity 
of the self-assessment system. However, the Federation is gravely concerned that the 
proposed amendments would collectively impose duties on legal professionals that fail to 
adequately protect solicitor-client privilege and are antithetical to the independence of the 
legal profession and the duty of loyalty that all legal professions owe to their clients. As 
outlined below, the Supreme Court of Canada has consistently held that legal professionals, 
when acting in their capacity as such, must not be required to report their clients’ affairs to 
the government.  

 
Proposed Reporting on Lawyers’ Trust Accounts 

 
5. The Federation first raised concerns about the requirement that legal professions report to 

the CRA on trust accounts maintained separately for a particular client (or clients) in 
submissions to the Department of Finance in response to their inclusion in Budget 2018. 
The Federation continued to communicate these concerns to Department of Finance 
officials, including at a meeting in 2021 to explore options for addressing the matter. The 
proposed amendments fail to adequately address the Federation’s concerns.   
 

6. The amendments would require a trust that is resident in Canada, and that is an express 
trust (or for civil law purposes a trust other than a trust that is established by law or by 
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judgment) to file a tax return notwithstanding that it may meet one of the exceptions to filing 
a return already listed in subsection 150(1.1) of the existing Income Tax Act.1 

 
7. The proposed section 150(1.2) lists exceptions to the new trust reporting requirements. Key 

amongst them is an exception for a trust that “is required under the relevant rules of 
professional conduct or the laws of Canada or a province to hold funds for the purposes of 
the activity that is regulated under those rules or laws.”2  However, this exception also 
specifies that such trusts are only exempted from reporting requirements “provided the trust 
is not maintained as a separate trust for a particular client or clients”. The result is an 
exception that would apply to general, or pooled trust accounts, but not for specific client 
accounts. 

 
8. The Federation understands that the proposed legislation would require reporting from 

lawyers and notaries to the CRA when they are in control of separate trust accounts on 
behalf of their clients. If the proposed amendments become law, lawyers and notaries will be 
obligated to file tax returns containing the names, addresses, and likely other identifying 
information of the clients for whom they hold money in separate trust accounts. This is a 
clear breach of solicitor-client privilege as it requires legal professionals to report identifying 
information about their clients to the CRA.  

 
9. The Federation acknowledges the proposed inclusion of section 150(1.4) that protects 

information subject to solicitor-client privilege from disclosure. Even with this provision, 
however, the draft legislation does not adequately address our concerns. As discussed in 
detail below, the Supreme Court of Canada has held that both basic personal information 
(names, addresses etc.) and accounting information may be privileged. The legislative 
amendments purport nonetheless to require legal professionals to submit returns for 
separate trust accounts. At the very least, in light of the protection for solicitor-client 
privileged information, the requirement to file returns for separate trust accounts creates 
uncertainty about what could be included in a return without violating solicitor-client 
privilege. At worst, the positive obligation to file a return for a separate trust account creates 
a real threat to privileged information. The amendments also do nothing to address the 
conflict the reporting obligation will create between the duty of loyalty legal professionals 
owe their clients and the requirement to file trust returns with the government. In the 
circumstances, the Federation remains of the view that both to ensure robust protection for 
solicitor-client privilege and to ensure that the duty of loyalty legal professionals owe to their 
clients is not undermined, section 150(1.2)(c) should be revised to exempt all trust accounts 
held by legal professionals from the obligation to file a return. 

 
The Law on Solicitor-Client Privilege in Canada  

 
10. The Supreme Court has held on several occasions that solicitor-client privilege is essential 

to the proper administration of justice and must be as near absolute as possible.  The 

                                                           
1 Minister of Finance, Explanatory notes of the Legislative Proposals relating to Income Tax Act and Other 
Legislation, February 2022 online: https://fin.canada.ca/drleg-apl/2022/ita-lir-0222-1-n-eng.html.   
2 Legislative Proposals Relating to Income Tax Act And Other Legislation, at Section 150(1.2) online:  
https://fin.canada.ca/drleg-apl/2022/ita-lir-0222-1-l-eng.html.  

https://fin.canada.ca/drleg-apl/2022/ita-lir-0222-1-n-eng.html
https://fin.canada.ca/drleg-apl/2022/ita-lir-0222-1-l-eng.html
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Federation has successfully acted as intervenor before the Supreme Court in its most 
authoritative cases on solicitor-client privilege.3   

 
11. Solicitor-client privilege encompasses information exchanged for the purpose of giving or 

receiving legal advice – and this includes basic personal information about clients.  It is the 
Federation’s position that the proposed reporting requirements are in direct conflict with the 
Supreme Court of Canada’s recent decision in Chambre des Notaires.4 At issue in Chambre 
des Notaires was whether the CRA had the ability to compel information or documents 
relating to clients of notaries practicing law in Quebec. The CRA justified its requests under 
a provision of the Income Tax Act defining solicitor-client privilege as all communications 
between lawyers or notaries and their clients in professional confidence save for the 
accounting records of the legal professionals.   

 
12. In a unanimous decision, the Supreme Court held that information protected by professional 

secrecy “cannot be disclosed by a notary or a lawyer in any regulatory context.”5 The 
Supreme Court further held that solicitor-client privilege belongs to the client, and can only 
be waived by a client; a reporting obligation that is placed solely on legal professionals, 
under threat of prosecution, puts the lawyer in an “intolerable” situation.6 Finally, the 
Supreme Court affirmed that accounting records are inherently capable of containing 
information that is protected by professional secrecy.  In describing the various types of 
information contained in accounting records, the Court wrote: 

 
“…Client’s names may appear in accounting records… In some cases, those 
names may be privileged, since the fact that a person has consulted a notary or 
a lawyer may reveal other confidential information about the person’s personal 
life or legal problems.”7 

 
13. Chambre des Notaires is unambiguous: any compelled disclosure of information that 

identifies a lawyer’s client, even if just by name, breaches that client’s right to solicitor-client 
privilege. Further, the statutory aim behind the CRA’s regulatory scheme is not sufficient to 
diminish a client’s expectation of privacy in their confidential relationship with their lawyer or 
notary.  In the view of the Federation, the proposed legislative amendments are clearly 
inconsistent with the Supreme Court of Canada’s authoritative case law on solicitor-client 
privilege. 
 

Existing Regulatory Restrictions on Lawyers’ Trust Accounts  
 
14. In holding clients’ funds in trust accounts, lawyers and notaries are heavily regulated.  They 

are subject to comprehensive rules of professional conduct imposed and enforced by 
Canada’s law societies that prohibit them from engaging in or facilitating unlawful conduct in 
any way. They are also subject to comprehensive financial and accounting regulations.   

                                                           
3 See Canada (Privacy Commissioner) v. Blood Tribe Department (“Blood Tribe”), 2008 SCC 44 (CanLII); 
Alberta (Information and Privacy Commissioner) v. University of Calgary (“University of Calgary”), 206 
SCC 53; Canada (Attorney General) v. Chambre des Notaires, [2016] 1 S.C.R. 336. 
4 Supra note 3. 
5 Ibid at para. 32  
6 Ibid at paras. 45 and 56. 
7 Ibid at para. 74. 
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15. Law societies take their mandate to regulate the legal profession in the public interest 

seriously. Measures to ensure that legal professionals maintain appropriate practice 
management systems and comply with law society regulations include annual reporting 
obligations, practice reviews and financial audits. Law societies also have extensive 
investigatory and disciplinary powers that include the ability to impose penalties up to and 
including disbarment when members fail to abide by law society rules and regulations.  
Lawyers and notaries who wittingly participate in criminal activity are also subject to criminal 
charges and sanctions.  

 
16. To ensure that regulation of the flow of money through a legal professional’s practice is as 

robust and effective as possible, the Federation made comprehensive amendments to its 
anti-money laundering rules in 2018. Most notable is the Model Trust Accounting Rule that 
restricts the use of trust accounts to purposes directly related to the provision of legal 
services, thus ensuring that lawyers’ and Quebec notaries’ trust accounts cannot be used 
for purely financial transactions. Failure to comply with this requirement can result in 
disciplinary action including suspension and potentially disbarment. All Canadian law 
societies have implemented and uniformly enforce this trust accounting rule.  

 
17. We note that Budget 2018 referenced increased reporting requirements to “effectively 

counter aggressive tax avoidance, tax evasion, money laundering, and other criminal 
activities” and Budget 2021 included a reference to “enhancing capacity to identify tax 
evasion involving trusts”. The Explanatory notes do not provide an explanation of the 
rationale for exempting pooled trusts accounts but not separate trust accounts. The 
proposed legislative amendments merely acknowledge that section 150(1.2)(c) “provides an 
exception for a lawyer's general trust account, but not for specific client accounts.”8 While 
the rationale may lie in the attribution of income earned on separate trust accounts, existing 
legislative provisions require individuals to report such investment income. In the view of the 
Federation, the stated legislative purpose does not meet the test of absolute necessity 
prescribed by the Supreme Court of Canada. 

 
18. Given the considerable oversight exercised by the Canadian law societies over legal 

professionals’ trust accounts coupled with existing legislative provisions compelling 
individuals to report investment income, such as that earned on a separate trust account, 
the Federation recommends that the draft legislation be amended to exempt all trust 
accounts held by legal professionals, including those separately maintained for specific 
clients, from the reporting requirements. 

 
Proposed Amendments to Mandatory Reporting Requirements 

 
19. The Federation expressed concerns to the Department of Finance and the House of 

Commons Standing Committee on Finance about the reportable transactions rules when 
they were introduced in 2013. The proposed amendments – lowering the threshold for 
reportable transactions, introducing reporting requirements for “notifiable transactions” and 
increasing penalties for failing to comply with the reporting requirements (among other 
changes) – exacerbate the problems with the mandatory reporting regime. The new 

                                                           
8 Explanatory notes of the Legislative Proposals relating to Income Tax Act and Other Legislation, section 
150(1.2), online: https://fin.canada.ca/drleg-apl/2022/ita-lir-0222-1-n-eng.html. 

https://fin.canada.ca/drleg-apl/2022/ita-lir-0222-1-n-eng.html


5 
 

 

 

reporting requirements and penalties would apply to taxpayers and their advisors, which is 
defined broadly and, as is the case with the existing provisions, would include legal 
professionals. Additionally, the amendments would eliminate the relieving rule that 
disclosure of a transaction by one party is treated as disclosure by all parties; in other 
words, reporting by one person (e.g. the taxpayer) will no longer discharge another’s 
obligation to report (e.g. the advisor).  
 

20. The ITA currently provides an exemption from the disclosure requirements of reportable 
transactions for solicitor-client privileged information.9 This provision is replicated in the 
proposed amendments for notifiable transactions. Despite these provisions, in the 
Federation’s view, the protection of solicitor-client privileged information is inadequate under 
the amendments. As outlined in the Explanatory notes, it appears that legal professionals 
would still be required to report transactions: 

 
“For the purpose of new section 237.4 of the Act, a lawyer (including an advocate 
or notary in the province of Quebec) who is an advisor in respect of a notifiable 
transaction is not required to disclose in an information return in respect of the 
transaction, any information in respect of which the lawyer, on reasonable 
grounds, believes that a client of the lawyer has solicitor-client privilege. Such a 
person would nevertheless be expected to provide information for which solicitor-
client privilege does not exist.”10 

 
21. The provisions will compel legal professionals to disclose confidential client information 

under threat of penalty if they fail to do so. This creates an irreconcilable conflict between 
the legal professionals’ personal interests and those of their clients. It also would obligate 
legal professionals to breach the rules of professional conduct imposed by the provincial 
and territorial regulators of the legal profession, including rules requiring them to safeguard 
confidential client information and to avoid conflicts between their interests and their clients’ 
interest. Such reporting is antithetical to the lawyer-client relationship and would undermine 
the duty of loyalty that legal professionals owe to their clients as a function of their fiduciary 
relationship.  
 

22. The Supreme Court of Canada in Canada (Attorney General) v. Federation of Law 
Societies11 recognized as a principle of fundamental justice that the state cannot impose 
duties on lawyers that undermine their duty of commitment to their clients’ causes. The duty 
is fundamental to the solicitor-client relationship and how the state and the citizen interact in 
legal matters. The legal professional’s duty of commitment to the client’s cause is essential 
to maintaining confidence in the integrity of the administration of justice. Subject to 
justification, the state cannot impose obligations on lawyers that undermine their compliance 
with the duty, either in fact or in the perception of a reasonable person. 

 
23. The proposed legislative changes to enhance the mandatory disclosure rules for 

transactions threaten this bedrock principle. The Department of Finance has provided no 
clear legal justification for the requirement that legal professionals report on clients’ 
transactions in violation of the duty of commitment to the client’s cause.  

                                                           
9 Section 237.3(17) of the ITA. 
10 Explanatory notes, section 237.4(15). 
11 2015 SCC 7 (CanLII), [2015] 1 SCR 401, see paras. 95 to 103. 
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24. In its 2013 submissions, the Federation recommended amendments to the definition of 

“advisor” under section 237.3 of the ITA to exclude legal professionals when acting in their 
capacity as legal counsel. In the Federation’s view, the current draft legislation repeats and 
compounds the harm to the principle of fundamental justice. The Federation submits that the 
draft legislation should be amended to specifically exempt legal professionals from the 
mandatory disclosure requirements under the current section 237.3 and the proposed 
section 237.4 of the ITA when acting in their capacity as legal counsel. 

 
Unconstitutional Definition of Solicitor-Client Privilege 

 
25. In addition to exempting legal professionals, the Federation recommends amending the 

definition of solicitor-client privilege under section 232(1) of the ITA to accurately reflect the 
state of the law and clarify the scope of the protection of solicitor-client privilege. The 
Supreme Court of Canada in Chambre des Notaires found the definition to be 
unconstitutional to the extent that it purports to exempt accounting records. While the 
Supreme Court’s ruling prevails over the wording of the provision, the Federation 
recommends that the government take the opportunity to amend the provision to remove the 
following language to ensure that it is constitutionally compliant: “except that for the 
purposes of this section an accounting record of a lawyer, including any supporting voucher 
or cheque, shall be deemed not to be such a communication”. 

 
CONCLUSION  

 
26. The Federation is concerned that the proposed amendments would put legal professionals 

in a similar position to that imposed by the suspicious transaction reporting regime and other 
regulations under the PCMLTFA, which the Supreme Court of Canada declared 
unconstitutional in its decision Canada (Attorney General) v. Federation of Law Societies of 
Canada.12 The draft legislation would require legal professionals to use their confidential and 
privileged knowledge of their clients’ affairs to report those clients to the government. Since 
the purpose of the reporting rules is to assist the government in identifying potentially 
abusive transactions and their participants, legal professionals would effectively become 
agents of the state, singling out clients for further investigation, potentially to their detriment. 
Such a regime does not accord with the existence of a strong and independent legal 
profession serving clients in the public interest. 
 

27. To ensure that the provisions are constitutionally compliant, the Federation recommends the 
following changes:  
• Exempt all trust accounts held by legal professionals, including those maintained for 

specific clients, from the trust reporting requirements under section 150(1.2)(c); 
• Exempt all legal professionals from the mandatory disclosure requirements under the 

proposed amendments to section 237.3 (reportable transactions) and the new proposed 
section 237.4 (notifiable transactions) when acting in their capacity as legal counsel; and 

• Amend the definition of “solicitor-client privilege” under section 232(1) to remove the 
exception of accounting records.  

 

                                                           
12 2015 SCC 7 (CanLII), [2015] 1 SCR 401. 
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28. The Federation would welcome the opportunity to expand on these points and to assist the 
Department of Finance with rectifying the issues with the ITA identified herein, including the 
proposed amendments. 

 


